'GRACE R ALANO

The Law Offices of

598 Bosworth Street, Suite 3
San Francisco, California 94131

(415) 413-8472

November 8. 2011

Executive Office for Immigration Review
Office of the Immigration Court

120 Montgomery Street, 8" Floor

San Francisco, CA 94104

VIA HAND DELIVERY

Dear Sir or Madam:

Re:

BEKKER, Stefan Jacques, Respondent

A200 321 236

Submission of Trial Brief, Adjustment of
Status, Criminal History Chart and Witness List
Next Master Calendar Hearing: November

30,2011 at 1:00 p.m., Immigration Judge Hayward

I represent Mr. Stefan Bekker. My EOIR-28 is on file. Mr. Bekker’s next Master Calendar
Hearing is scheduled for November 30, 2011 at 1:00 p.m. Submitted are a Trial Brief in Support of the
Application for Adjustment of Status; his application for adjustment of status based on his marriage to a
U.S. citizen, Mrs. Amanda Bekker; a Criminal History Chart for his misdemeanor convictions; and, a

Witness List.

Please note that while the application for adjustment of status submitted to the Immigration Court
is the original, the Form I-765, Application for Employment Authorization Document (EAD), is a
photocopy. I will be submitting the original Form I-765 to the Service Center for adjudication.

Thank you. Please contact me if you have any questions or require additional information.

Attachments

cc: Office of the Chief Counsel

018/A0S filing to Immigration Court

Very truly yours,

Al avgy

GRACE R. ALANO
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Grace R. Alano, Bar No. 209268
The Law Offices of Grace R. Alano
598 Bosworth Street, Suite 3

San Francisco, CA 94131
(415)413-8472

EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BEFORE THE OFFICE OF THE IMMIGRATION COURT
SAN FRANCISCO, CALIFORNIA

In the Matter of: )
) File No.: A200 321 236
BEKKER, Stefan )
)
)
)
In Removal Proceedings )
Immigration Judge Miriam Hayward Next Hearing: November 30, 2011 at 1:00 p.m.

Assistant Chief Counsel Michael Steinberg

SUBMISSION OF TRIAL BRIEF IN SUPPORT OF APPLICATION FOR
ADJUSTMENT OF STATUS

fii
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Grace R. Alano, Bar No. 209268
The Law Offices of Grace R. Alano
598 Bosworth Street, Suite 3

San Francisco, CA 94131
(415)413-8472

EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
OFFICE OF THE IMMIGRATION COURT
SAN FRANCISCO, CALIFORNIA

In the Matter of:
BEKKER, Stefan
File No.: A200 321 236

St e’ e Ssan” ottt

In Removal Proceedings

MASTER CALENDAR HEARING

DATE: NOVEMBER 30, 2011 AT 1:00 P.M.

IMMIGRATION JUDGE MIRIAM HAYWARD

ASSISTANT CHIEF COUNSEL MICHAEL STEINBERG

TRIAL BRIEF IN SUPPORT OF
APPLICATION FOR ADJUSTMENT OF
STATUS

IMMIGRATION JUDGE: Hayward
DATE: November 30, 2011
Time 1:00 p.m.
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1. STATEMENT OF FACTS

Respondent, Stefan Bekker is a 23-year-old native and citizen of South Africa, having
been born in Pretoria on October 7, 1988. He currently resides in Tehachapi, California with his
U.S. citizen wife, Amanda Bekker. Mr. Bekker is applying for adjustment of status under
Immigration and Nationality Act (“INA™) §245 as the spouse of a U.S. citizen. He is the
beneficiary of an approved I-130 visa petition filed by Mrs. Bekker [WAC-11-904-13977]. Seé
Exhibit A, Approved 1-130 Petition, Pg. 14. Respondent has three (3) convictions for
misdemeanors. See Exhibit B, Criminal History Chart, Pg. 16. As will be discussed, none of the
convictions are for aggravated felonies nor for crimes involving moral turpitude, and thus do not
render him inadmissible or deportable. Respondent has no other grounds of inadmissibility or

removability.

2. PROCEDURAL HISTORY

Respondent entered the United States on August 27, 1998 at Los Angeles, California in
M2 nonimmigrant status valid until August 19, 1999. He applied for adjustment of status on
July 15, 2009 through a visa petition filed on his behalf by his stepfather, Kevin Earl Jelsvik.
See Exhibit C, 1-485 Decision, Pg. 29. The application was denied on May 4, 2010 because Mr.
Jelsvik failed to submit documentation to substantiate a relationship between him and
Respondent (i.e., submission of an original marriage certificate between Mr. Jelsvik and
Respondent’s mother). /d. at Pg. 31. Respondent married his U.S. citizen wife, Amanda Bekker
on December 31, 2010. See Exhibit D, Marriage Certificate, Pg. 33. Ms. Bekker filed a visa
petition on Respondent’s behalf on May 18, 2011. See Exhibit 4, 1-130 Approval Notice, Pg. 14,
It was approved on August 30, 2011. /d. Respondent submitted his I-485 filing fee to the Texas

Service Center on October 28, 2011. See Exhibit E, Proof of Certified Mailing, Pg. 35. His
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Master Calendar Hearing is scheduled for November 30, 2011 at 1:00 p.m. This Brief herewith

follows.

3. BURDEN OF PROOF

DHS has the burden of proving that alien is deportable by evidence which is clear and
convincing. Immigration and Nationality Act (“INA”) §240(c)(3). Under 8 C.F.R. §1240.8(d),
the Respondent has the burden of establishing eligibility for any requested relief, benefit or
privilege and that it should be granted in the exercise of discretion. If the evidence indicates that
one or more of the grounds for mandatory denial of the application for relief may apply, the alien
shall have the burden of proving by a preponderance of the evidence that such grounds do nof
apply. The Respondent has already met the clear and convincing evidence standard of INA
§204(a)(1)(A)(iii)(I)(aa) in showing that his marriage is bona fide, as his visa petition has already]

been approved. See Exhibir A, 1-130 Approval Notice, Pg. 14.

SUMMARY OF THE ARGUMENT

Respondent is not inadmissible or deportable as an aggravated felon or for having
committed a crime involving moral turpitude because his convictions do not fall within the list of
crimes classified as either an aggravated felony or crime involving moral turpitude.
Additionally, he is not excludable under the health related grounds of INA §212.

ARGUMENT
I. RESPONDENT IS NOT INADMISSIBLE UNDER INA §212 or REMOVABLE UNDER]
INA §237 AS AN AGGRAVATED FELON OR FOR HAVING BEEN COMMITTED A
CRIME INVOLVING MORAL TURPITUDE, IS NOT EXCLUDABLE UNDER THE

HEALTH RELATED GROUNDS, AND IS THEREFORE ELIGIBLE TO ADJUST]
STATUS.

A. Respondent’s Convictions Are Not Aggravated Felonies.

e
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§ 237(a)(1)(A) of the Act renders deportable any alien (including an alien crewman) whol
at the time of entry or adjustment of status was within one or more of the classes of aliens listed
as inadmissible by the law existing at such time. Any alien who is convicted of an aggravated
felony at any time after admission is deportable. The term “aggravated felony” is defined in
§101(a)(43) of the Immigration and Nationality Act. Respondent has not been convicted of an
aggravated felony because his convictions for public intoxication under California Penal Code
§647(F), a simple DUI under California Vehicle Code 23152(B), and hit and run involving only,
property damage under California Vehicle Code 20002(A) are not crimes of violence or drug
trafficking crimes or otherwise any of the crimes listed under INA §101(a)(43). He is therefore

not deportable as an aggravated felon.

B. Respondent’s Convictions Are Not Crimes Involving Moral Turpitude.

An alien convicted of, or who admits having committed, or who admits committing acts
which constitutes the essential elements of a crime involving moral turpitude (other than a purely
political offense) or an attempt or conspiracy to commit such a crime is inadmissible. INA §
212(a)2)A)(A)XD. Moral turpitude refers generally to conduct which is inherently base, vile, or
depraved, contrary to the accepted rules of morality and the duties owed between persons or
socliety in general. See Matter of Franklin, 20 I&N Dec. 867, 868 (BIA 1994). Moral turpitude
also has been defined as an act which is per se morally reprehensible and intrinsically wrong, or
malum in se, so it is the nature of the act itself and not the statutory prohibition of it which
renders a crime one of moral turpitude. See Matter of Torres-Varela, 23 I&N Dec. 78, 85 (BIA

2001); see also Matter of Franklin, supra; Matter of Fualaau, 21 1&N Dec. 475 (BIA 1996).

To determine whether a specific crime constitutes a crime involving moral turpitude, the

immigration judge may look to the language of the statute defining the crime, the specific

1~
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elements of the offense, and the record of conviction. See Matter of Torres-Varela, supra, at 84
Matter of L-V-C-, 22 1&N Dec. 594 (BIA 1999); Matter of Y-, 1 I&N Dec. 137 (BIA 1941). This
approach is analogous to the categorical approach set forth in Tt aylor v. United States, 495 U.S|

375 (1990).

When a statute is divisible, that is, some of the prohibited conduct involves moral
turpitude and some does not, then the judgment of conviction may be consulted to determine the
nature of the underlying offense (Matter of Vargas, 23 1&N Dec. 651 (BIA 2004)) and if
necessary, to authoritative court decisions in the convicting jurisdiction that elucidate the
meaning of equivocal statutory language. See Matter of Olquin, 23 1&N Dec. 896, 897 n.1 (BIA
2006). A probation report cannot be considered in making the determination. See Matter of Y-, 1

I&N Dec. 137 (BIA 1941).

None of Respondent’s convictions are of crimes considered to be crimes involving moral
turpitude as they do not require intent and were not accompanied by another behavior that
required intent or disregard for the safety of others. Respondent does have a conviction for a hif
and run under California Vehicle Code § 20002, a divisible statute. However, the conviction
only involved property damage to a vehicle. A person can be convicted under Vehicle Code §
20002 where it is established that he or she was involved in an auto accident, knew that property
damage occurred, and willfully left the scene without providing the necessary identification
information. Pegple v. Crouch, 108 Cal. App. 3d Supp. 14, 21, 166 Cal. Rptr. 818 (1980). Even
though the willful failure to identify oneself as a driver involved in an accident carries an
implication of dishonesty, it is not a crime of moral turpitude. See Cerezo v. Mukasey, 512 F.3d
1163 (9" Cir. 2007). To be held turpitudinous, misdemeanors involving property damage o1

property taking typically must contain an element of malice or of specific intent (to defraud or




steal). Hit and run requires neither malice nor specific or fraudulent intent. See Id. at 22 & n.5.
Additionally, even if the conviction under California Vehicle Code § 20002 was considered to
be a crime involving moral turpitude, Respondent would be eligible for the petty offense
exception under §212(a)(2)(A)(ii)(1I) as the maximum sentence possible is six months, and
Respondent was only sentenced to three (3) days in jail. Additionally, the offense was
committed more than five (5) years from the date of Respondent’s admission to the U.S. (in
1998), and, a sentence of one year or longer was not imposed. INA § 237(a)(2)(AX).

C. Respondent Is Not Excludable Under The Health Related Grounds of INA
§212(a)(1 ) A)(iii).

Under the health-related grounds of INA §212(a)(1)(A)(iii), a person who is determined|
according to regulations prescribed by the Secretary of Health and Human Services (HHS)
to have a mental disorder and associated behavior that may pose, or has posed, a threat to
property, safety, or welfare of the alien or others is inadmissible. See Exhibit “G”, Memo)
Yates, Assoc. Dir.Operations (Jan. 16, 2004), published on AILA InfoNet at 04012362. Under
interpretations prescribed by the Secretary HHS, alcohol abuse/dependence resulting in alcohol-
impaired driving may serve as the basis for a determination that an alien has a mental disorder
with associated harmful behavior which in turn may be a basis for a finding of inadmissibility
within the meaning of §212(a)(1)(A)(iii). Id. DHS officers determine that a health-related
ground of inadmissibility exists based on the findings of a civil surgeon’s medical examination)
who may then diagnose the applicant with a Class A medical condition and certify this on the
Form [-693, Report of Medical Examination of Alien Seeking Adjustment of Status. Jd. Some

applicants may fail to report or underreport alcohol-related driving incidents. /d.
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Pursuant to the Yates Memo, only applicants with a significant criminal record of
alcohol-related driving incidents that were not considered by the civil surgeon during the originall
medical examination should be referred for reexamination. /d. Examples are provided in the
memo, including:

* One or more arrest/conviction for alcohol related driving (DUV/DWI while the
driver’s license was suspended, revoked or restricted at the time of the arrest due
to a previous alcohol-related driving incident(s); and,

® Two or more arrests/convictions for alcohol-related driving within the preceding
two years.

None of the examples provided in the memo pertain to the Respondent. He has had one
conviction for a DUL See Exhibir B, Criminal History Chart and Certified Court Dispositions,
Pg. 16. At the time, he was not driving on a suspended, revoked, or restricted license. Jd Since
that time, he has not driven. See Exhibir F, The Affidavit of Stefan Bekker, Pg. 49. His hit-andA
run conviction did not involve the use of alcohol. Id.; See also Exhibit B, Criminal History Chart
Pg. 16 and Exhibit F, The Affidavit of Stefan Bekker, Pg. 499, 5. While he does have a recent
public intoxication charge, it must be reiterated that he was not driving and no longer drives. Id.
There was also no incident of violence associated with his public intoxication charge. See
Exhibit B, Criminal History Chart and Certified Court Dispositions, Pg. 16. Additionally, he has
completed his 80 hours of community service and attended Alcoholics Anonymous meetings.
See Exhibit F, The Affidavit of Stefan Bekker, Pg. 49, 94.

CONCLUSION

Respondent’s convictions do not render him inadmissible or deportable. Additionally, as 4

matter of discretion, Respondent is submitting his Affidavit and proof of rehabilitation. See
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Exhibit “F”. Moreover, the I-130 visa petition filed on his behalf by his U.S. citizen wife has

been approved by USCIS. For the foregoing reasons, this application for adjustment of status

should be granted.

Dated this g th day of November, 2011.

i«

drace R. Alano
Attorney for Respondent

The Law Offices of Grace R. Alano
598 Bosworth Street, Suite 3
San Francisco, CA 94131
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- Exhibit “A”

I-130 Approval Notice



AT (7 %y ITULILVY UL AL LIV

U.S. Citizenship and Immigration Services

e . . I130  IMMIGRANT PETITION FOR RELATIVE,
ek FIANCE (E), OR ORPHAN

RECEIPT DATE PRIORITY DATE PETITIONER
May 18, 2011 o
¥ May 16, 2011 BEKKER, AMANDA M.
NOTICE DATE PAGE BENEFICIARY a5 nn
2200 321 236
August 30, 2011 |1 of 1
g b BEKKER, STEFAN J.

AMANDA M. BEKKER | Notice Type: Approval Notice
21501 CIRCLE DR Section: Husband or wife of U.S.
TEHACHAPI CA 93551 Citizen, 201(b) INA

Courtesy Copy: Original sent to: GORMAN, RICHARD J

this case. The official notice has been mailed to the
C

S courtesy notice is to advise you of action taken on
orney or representative indicated above. ZAny relevant documentation included in the notice was also mailed as
-

of the official notice.

r
b
o
=
Q
51
it

The azbove petition has been approved. We have sent the original visa pe
Center (NVC), 32 Rochester Avenue, Portsmouth, NH 03801-2909. xve processes a1l approve

ar action. It alsoc determines which consular post is the appropriate comsulate to complete visa processing.

o the Department of State National Visa
roved immigrant visa petitions that

)

need consul

NVC will then forward the approved petition to that consulate.

iticning({beneficiary} concerning further immigrant visa processing

efore contacting the NVC. If you have not
1in 30 days, you may contact the NVC by e-mail at NVCINQUIRY@state.gov. You
eive

number from this approval not the subject line. In order to rec

birth, and the Applicant’s

cou will need to include the Pe

.
in the body of the e-mail.

1L immig on status and does not guarantee that the alien

a visa, for admission to the United States, or for an
notification to demonstrate the filing or processing action

THIS FORM IS NOT A VISA NOR MAY IT BE USED IN PLACE OF A VISA.

Please see the additional information on the back. You will be notified separately about any other cases you filed.
NATIONAL BENEFITS CENTER
USCIs, DHS
P.O. BOX #648004 f
LEE’'S SUMMIT MC 64054
Customer Service Telephone: (800) 375-5283 ;

Form I-797C (Rev. 12/28/09) Y



Exhibit “B”
Respondent’s Criminal History Chart
and Certified Court Dispositions



2 RESPONDENT’S CRIMINAL HISTORY CHART
3 |{Respondent’s name: Stefan Jacques BEKKER
Respondent’s A number: A200 321 236
4
Tab A, pp. 201 Certified Court Disposition Superior Court of California,
3 County of San Bernadino, Big
Bear District
6 i Tab B, pp. 204 Certified Court Disposition Superior Court, East Division,
Mojave Branch, Kern County
7 |l Tab C, pp. 209 Certified Court Disposition Superior Court, East Division,
. Mojave Branch, Kern County
9
Arrest Date & Charges Disposition Immigration
10 Court Docket Consequences
No.
4 06/21/2007 20002(A) VC-M | Pleaded guilty, | None. Notan
7 r TBV700079 Served 3 days in | aggravated
12 f jail, fine of $110 | felony or CIMT.
o imposed and
13| stayed pending
| successful
1 j completion of
o probation, 36
13 months probation
” B, 204 07/27/2009 VC 23152(A) All dismissed None. Notan
MMO065848A VC 23152(B) except VC aggravated
17 VC 12500(A) 23152(B). Pled | felony or CIMT.
PC 1320(A) no contendere.
" Found guilty.
Served 5 days
- jail, $1,970. fine
and 5 year
- * probation.
. f C, 209 08/02/2011 PC 647(H) Pled rnolo None. Not an
= f MMO72222A contendere, 10 aggravated
2 days in custody | felony or CIMT.
i stayed pending
23 l’ 80 hours‘
community
- h' service, $445
fine
25
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Exhibit “C”

I-485 Decision



Stefan Jaques Bekker
21851 Brook Drive

Tehachapi, California 93561

P

4.5, Bepartment of Hemeland Secarity

H
1177 Fulton Mall
Frzsno, CA 93720

U.S. Citizenship
and Immigration
Services

MSC09 288 18954

MTLIEIT 130 T,

W L VI W S
S INSFEAloas ST LI;,\.IOl‘J;\

Your Application to Register Perm: ent re_.dence or Adjust Status (Form [-485), pursuant to section 245 of

. ,:;‘_,:»g‘?.‘; £ "
Hon L. Riding
Field Office Dires

iso/fre/;s

14

the Immigration and Nationality Act (INA), is denied for the reasons stated in the attached decision.

www.uscis.gov

The def'ision resulting in the denial of Form 1-485 leaves you without lawful immigration status and you are
iy in the United States in violation of the law. Also, as of the date of this notice, any employment
ah@?iz-'-:sicn granted based on the pendency of your application is hereby cancelled.



JUN-@7-2811 14:38 From:337-838-8526 Page:1-2

United States Department of Homeland Security
Citizenship and Immigration Service
1177 Fulton Mall
Fresno, California 93721-1913

Kevin Earl Jelsvik MAY - L‘ Zmﬂ
P.O. Box 1706 A200 321 236
Tehachapi, California 93581 MSC09 288 18958

NOTICE OF DENIAL

On July 15, 2009, you filed Form [-130, Petitions for an Alien Relative, on behalf of Stefan
Jaques Bekker, sveking to accord classification as an immediate relative of a United States
citizen under section 201(b) of the Immigration and Nationality Act, as amended (“the Act”).

APPLICABLE LAW

Section 201(b) of the Immigration and Nationality Act states z‘mpertinent— part:

Immediate relatives, - For purpese of this subsection the term “immediate relatives™
means the ‘children, spouses, and parents of a citizen of the United States,

In considering this petition, the Service is guided by Title 8, Code of Fedsral Regulations (“8
CFR”), Section 204.2(d) (1), included in pertinent part as:

(1) Eligibility. A United States citizen may file a petition on behalf of an unmarried
child under twenty-one years of age for immediate relative classification under section
201(b) of the Act.

Furthermore, section 204.2(d) (2) states in pertinent part:

is su h. itted by a stepparent on behalf

ﬂ‘)
e

(iv) Primary evidence for a stepchild. If a petition
of a stepchild or stepsen or stepdaughter, the petition must be supported by the
st6epchild’s or stepson’s or stepdaughter’s birth cerf:f icate, issued by civil authorities and
showing the name of the | uneficiary’s parent to whom the petitioner is married, a
marriage certificate issued by civil authorities which shows that the petitioner and the
¢hild’s natural parent were married before the stepchild or stepson or stepdaughzer
reached the age of eighteen; and evidence of the termination of any prior marriages of the

petitioner and the natural parent of the stepchild or stepson or stepdaughter.
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20



JUN-@7-2811 14:38 From:337-898-8526 Pasge:2/2

JELSVIK, KEVIN EARL A200 321 236
Furthermore, § CFR section 103.2(b) (8) states in pertinent part that

(8) Request for evidence. ... Except as otherwise provided in this chapter, in other
instances where there is n8 evzdence of ineligibility, and initial evidence or eligibility
information is missing or the Service finds that the evidence submitted either does not
fully establish eligibility for the requested benefit or raises underlying questions
regarding eligibility, the Service shall request the missing initial evidence, and may
request additional evidence, including blood tests. In such cases, the applicant or
petitioner shall be given 12 weeks to respond to a request for evidence. Additional time
may not be granted. Within this period the applicant or petitioner may:

(1) Submit all the requested initial or additional evidence;

(ii) Submit some or none of the requested additional evidence and ask for a decision
based on the record; or

(iil) Withdraw the application or petition.

FACTS AND ANALYSIS

On July 13, 2009, you filed Form I-130, Petition for Alien Relative; however, you failed to
submit documentation to substantiate a relationship between you and the beneficiary in order to
classify him as an immediate rela.ve.

On February 3, 2010, upon completion of the interview Form I-72 was issued and you were
instructed to submit the original certified marriage certificate between Kevin Earl Jelsvik and
Christa Catharina Bekker.

On March 11, 2010, a Notice of Intent to Deny was mailed to you and in the Notice you were
requested to submit further evidence in support of your petition.

On April 13, 2010, your step-son submitted a statement regarding the relationship between you and

Pursuant to 8 CFR 103.2(b) (8), you were given thirty (30) days to submit the requested evidence.
You have failed to submit the requested documents.

1.

Pursuant to Title 8, Code of Federal Regulation, Part 103.2(b) (13
considered abandoned and is den/~d.
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Sincerely,

%2%

Don L. Riding @
Field Office Dire
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Exhibit “D”

Marriage Certificate
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Exhibit “E”

Proof of Submission of Filing Fee to
Texas Service Center
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Department of Homeland Security . .
U.S. Citizenship and Immigration Services I"797C, Notice of Action

RECEIPT NUMBER E T 2] N y P T
SRC-12-021-51734 1485 APPLICATION TO ADJUST TO PERMANENT
f RESIDENT STATUS
RECEIVED DATE PRIORITY DATE APPLICANT A200 321 236
November 1, 2011
BEKKER, STEFAN J.
NOTICE DATE z PAGE
November 1, 2011 ! 1l of 2
1
GRACE R ALANO Notice Type: Receipt Notice

88 BOSWORTH ST STE 3

5 Amount received: $1,070.00 U.S.
SAN FRANCISCO CA 94131
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| Please see the additional information on the back. You will be notified separately about any other cases you filed.
IMMIGRATION NATURALIZATION SERVICE
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185-1488 |
Customer Service Telephone: (800) 375-5283
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CASETYPE 1485 APPLICATION TO ADJUST TO PERMANENT

DepurhnentoflknnehuniSecudty R R
U.S. Citizenship and Immigration Services I-79 7C, Notice of Action
, ¢ .— , "AMEEEXCA
N £3 x . 3% = B g % e zow

SRC-12-021-51734 _
RESIDENT STATUS

RECEIVED DATE PRIORITY DATE APPLICANT 25060 321 23 5
November 1, 2011 T

i BEKKER, STEFAN J.
NOTICE DATE PAGE
November 1, 2011 2 of 2

i

{continued}
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